INDUSTRY POSITION ON UTILIZING FEE-FOR-SERVICE AND/OR WORKING CAPITAL FUND
MODELS FOR PERSONNEL CLEARANCE BACKGROUND INVESTIGATIONS

The unprecedented scope and complexity of the international security environment
demands fresh approaches to building and sustaining the national security workforce for this
millennium. Personnel security clearances are key enablers of U.S. national security strategy and
economic well-being on the world stage. Without a trusted and trustworthy workforce of
sufficient breadth and depth, spanning both the public and private sectors, the U.S. will be
significantly disadvantaged against our peer and near-peer competitor nations. It is time to think
boldly about how cleared human capital markets should operate and dismiss outdated notions
built upon cost control and transference, such as thinking that if we only pull the right fiscal
lever, we will be able to right-size the number of cleared military, intelligence, technical, and
scientific professionals necessary to secure our Nation. Consideration of fee-for-service (“FS”)
and working capital fund (“WCF”) models for background investigations fall into this latter
category of potential alternatives or augmentations to current methods of funding or financing
background investigations.

Industry recognizes the likelihood that no model under consideration is planned in final
detail, and that evaluation of the proposed models requires assumptions and predictions. After
careful consideration, Industry concludes that the proposed models pose serious risks to the
effective functioning of Federal background investigation processes, far outweighing the models’
intended benefits. After pragmatically evaluating ways in which implementation of FS and WCF
models will necessarily drive business decisions, Industry anticipates the models will generate
risks to background investigation cost, quality, and management, and will act as unnecessary
distractions to critically needed reform. In evaluating these risks and providing the following
observations, Industry continues to share with the Federal government a deep and abiding
dedication to the security of our Nation.

FEE-FOR-SERVICE MODEL OBSERVATIONS

I Background investigation costs shifted to Industry will shift back to the U.S.
government, but less predictably.

The costs shifted to Industry under an FS model will be shifted back to Industry
customers as increases to overhead or other contractual costs (depending on the particular
contract type). Accordingly, and ultimately, Federal agencies who are Industry customers will be
required to budget and bear these costs, likely doing so in an assortment of ways resulting in no
topline visibility of cleared workforce management. Because this economic reality is axiomatic,
further discussion is omitted.



Importantly, Industry observes that the timing and manner by which background
investigation costs will be shifted back to the Federal government will likely be far less
predictable than when, as now, those costs are incurred directly between a Federal agency (e.g.,
the Defense Security Service) and a Federal background investigation provider (e.g., the Office
of Personnel Management).

Also, Industry anticipates that an FS model will disrupt the market pricing of Industry
labor. In a labor market that includes an FS model for Federal background investigations,
individuals possessing in-scope Federal background investigations have excess value to those
Industry companies that did not fund the individuals’ background investigation. Accordingly,
many economic models suggest that the demand for these individuals’ labor, as expressed by
their wages, will increase by not only an amount related to the cost of a Federal background
investigation, but also by bonuses and other incentives companies will have to pay to retain
cleared labor. As above, these increased wages (costs) will be shifted back to Federal agencies
who are Industry customers.

Furthermore, Industry predicts that an FS model will increase the administrative costs of
providing goods and services to the Federal government, costs that will ultimately be shifted to
Federal agencies as Industry customers. An FS model, anticipated to be more complex than
current funding systems as they relate to Industry, will require more sophisticated and active
involvement by Industry’s human resource, accounting, legal, and internal control functions.
Participation in a contemplated “Industry Accounting System” will also require training,
oversight, and management. These additional administrative costs will ultimately shift to Federal
agencies, potentially with little predictability.

. Misaligned incentives will defeat shared objectives regarding eligibility control.

An unintended consequence of an FS model will be the misaligning of incentives related
to controlling the total number of individuals with eligibility for access to classified information.
Some proponents of an FS model rely on overly simplistic economic theories to suggest that by
assigning a “price” to Industry for background investigations, the amount of requested
investigations will fall. To the contrary, Industry fears that an FS model, executed in the current
economic and business conditions, will allow and incentivize firms to purchase background
investigations in excess of mission or program requirements. This incentive can be exacerbated
by the pervasive requirement in today’s requests for proposals (RFPs) from both Department of
Defense (DoD) and Intelligence Community agencies requiring full rosters of cleared (or
immediately eligible) Industry employees. As competitors for classified federal government
business, Industry firms strive to build capability and capacity to bid on, win, and perform
government contracts. A system that allows firms to “purchase” excess personnel with eligibility
for access to classified information (by funding the requisite background investigations)
misaligns the shared incentive of controlling the overall access to our Nation’s sensitive



information. Where the Federal government utilizes a private third party to provide background
investigation services, the misaligned incentive is exacerbated. While appropriate government
controls could potentially limit this incentive from rising to an egregious level, an FS model
inevitably raises the risk of the incentive becoming pervasive.

Relatedly, as a collection of respected peers who differ greatly in balance sheet sizes,
Industry fears that its largest members will reap an unfair and apparent competitive advantage
related to this misaligned incentive. Even a small effect created by this misaligned incentive
poses the risk of anti-competitive headwinds for small business contractors and increased
backlogs for background investigation processing.

1. Background investigation costs will inhibit Industry’s agility and efficiency in
making employment decisions.

By increasing the administrative costs associated with hiring employees into positions
that require Federal background investigations, an FS model inhibits Industry’s necessary agility
and flexibility in making employment decisions. Industry’s Federal agency customers benefit
from Industry’s ability to make agile and efficient hiring decisions, unburdened by some
regulations applicable to Federal government employees. For example, as the FS model increases
the costs of hiring employees into positions requiring Federal background investigations,
Industry firms will be incentivized to abandon agility and flexibility in favor of cost recoupment
and minimization in making employment decisions, turning to state law protections found in
employment contracts and restrictive covenants. Neither Industry’s labor force nor its Federal
agency customers will benefit from the imposition of these protections, all potentially necessary
because of the FS model’s additional administrate costs.

IV.  Shifting background investigation costs encourages a shared reduction of
performance.

It is generally accepted, if not somewhat simplistic, that by increasing the costs of
competitive contracting with the Federal government, the government invites contractors to
protect profit margins by reducing other costs. Although Industry remains steadfastly dedicated
to providing quality goods and services to its Federal government customers, it recognizes that
its members will be incentivized under an FS model to seek cost optimization in operational,
personnel, and oversight functions, which each bear directly on contract performance. Market
competition may not serve to fully deter such cost cutting, since an FS model will impose
background investigation costs on all market participants, forcing each to seek cost savings. Such
necessary cost optimization threatens certain segments of Industry’s labor force in particular,
including, for example, highly qualified employees (due to higher wage demands) and young or
inexperienced employees (due to a perceived inability to immediately perform profitably). Such
threats endanger Industry’s present and future provision of quality goods and services to Federal
government customers.



V. Small businesses may be disproportionally affected by shifting background
investigation costs.

Traditionally, small business contractors have narrower profit margins than larger
contractors (due to economies of scale and scope), and therefore will be disproportionally
affected by an FS model. Because numerous Federal laws and regulations prioritize small
business contractors, and because of small businesses’ vital contributions to our Nation’s
security, a model that endangers small businesses’ profitability, and thus their continued
performance, should be disfavored. As an example, due to extended investigation and
adjudication timelines, small business contractors are especially challenged in paying wages to
employees undergoing initial background investigations (because those employees are often not
permitted to contribute to classified contract performance). It is often critical that small business
contractors’ employees immediately contribute to the company’s classified contracts, and thus
the company’s profitability, or else be terminated. As such, the increased front-end labor costs an
FS model proposes represent an increase to a hardship already borne by our Nation’s important
small business contractors.

VI. Industry payments for background investigations create serious privacy risks.

If an FS model requires or permits Industry firms to contract with third parties for the
provision of background investigation services, or to fund those third-party services through
payment of a fee to the Federal government, the privacy of the investigation process is deeply
endangered. Background investigation services sought directly by the Federal government
implicate the Federal Privacy Act (5 U.S.C. § 552a). However, where an FS model introduces a
financial relationship between Industry firms and non-government background investigation
providers (whether direct (by payment) or indirect (by payment “through” a Federal agency or
system)), the applicability of the Privacy Act is drawn into serious question. Industry anticipates
well-founded legal arguments whereby firms required to pay fees for background investigations
will claim property rights in those investigations, which claims may ultimately be subject solely
to state law. Industry also fears the imposition of civil liability on its members who do not seek
to acquire the background investigation record of an employee prior to that employee
committing a crime or civil tort while on duty (e.g., workplace violence), when such crime or tort
is related to information revealed during the background investigation. Industry anticipates
potential legal arguments that an employer in such a situation should have sought “the
information in the investigation it paid for” and thereafter taken appropriate steps to preclude the
commission of the crime or tort. Indeed, Industry expects litigation costs borne by its members
will increase under an FS model, potentially causing some members to abandon or limit their
Federal contracting.



VII.  Changing how background investigation costs are paid risks the usefulness of
investigatory findings.

Industry recognizes that payments for background investigations under an FS model
could be executed in different ways. Industry understands that DoD may be considering an FS
model that requires Industry members to pay background investigation fees directly to non-
government investigation providers. Under this system, the investigation providers would
presumably be required (by some separate government regulation or contract) to provide
investigations meeting certain standards, while the payment for investigations would be made by
Industry (under some separate contract). Industry understands that DoD may also be considering
a model by which Industry members pay fees into a central accounting system maintained by the
Federal government, and thereafter those fees are paid to a government or non-government
background investigation provider. Under either model, the methods by which fees are paid risk
the usefulness of investigatory findings.

Under an FS model that permits or requires Industry members to pay background
investigation fees directly to non-government investigation providers, the competitive forces of a
private market will deeply endanger the usefulness of the investigatory findings. Seeking
business, investigation providers will be incentivized to compete with one another on price,
delivery schedules, and customer relationships, endangering meaningful adherence to the
investigatory standards that will presumably be imposed by the Federal government. Similarly, a
competitive market of investigation providers will inevitably stratify, with some Industry firms
choosing to purchase investigations from high-quality providers and others choosing low-quality
providers, risking the comparability of investigatory findings. Also, as in many other industries
that rely on third-party service providers, Industry firms will be incentivized to “capture,” partner
with, or acquire investigation providers in order to control prices and delivery schedules, leading
to conflict-of-interest concerns.

Under the same FS model that permits or requires Industry members to pay background
investigation fees directly to non-government investigation providers, Industry would be deeply
concerned how the effects listed above will taint the adjudication of eligibility for access to
classified information. Adjudications inevitably rely on the quality of information collected
during a background investigation, and the negative effects listed above give Industry significant
concerns that the quality of adjudications will be similarly affected. Furthermore, the current
adjudicative process often relies on evidence and testimony provided by background
investigators. Under an FS model using direct payment, Industry wonders how often background
investigators would be willing to provide disqualifying evidence and testimony about their own
“customers.”

Under an FS model by which Industry members pay fees into a central accounting system
maintained by the Federal government, and thereafter those fees are paid to a government or



non-government background investigation provider, many of the same competitive problems
arise. However, under this “indirect” payment system, the Federal agency which pays the
investigation providers must navigate the fragmented market that will develop, inevitably facing
pressure from Industry firms who dutifully paid into the central system but suffer the negative
outcomes described above.

WORKING CAPITAL FUND MODEL OBSERVATIONS

Industry understands that several concepts of a WCF model are potentially under
consideration and therefore offers its broad observations about the general model. Industry
would value the opportunity to address the specific WCF model under DoD’s consideration.

In its general understanding, Industry anticipates that a WCF model will vest in its
Federal agency customers a new authority to control the number of personnel who contribute to a
program or contract in positions requiring a federal background investigation (hereafter, “cleared
personnel”).

Industry anticipates that a WCF model may result in the reduction of contractor oversight
of contract performance. Where a Federal agency makes decisions regarding the number of
cleared personnel among its various project or contracts, a natural incentive arises to allocate
personnel to what the agency perceives as the necessary operational billets for contract
performance. Of note is the apparent rising lack of understanding by the increasingly less-
experienced government Contract Officer’s Representatives and acquisition managers regarding
staffing models that include matrixed employees, contractor oversight responsibilities, and
overhead personnel (legal, security, contracts, etc.), including the allocation of these personnel
and responsibilities across multiple contracts and programs. In current practice, WCF systems
demonstrate Industry’s increasing inability to receive approvals for adequate program and
compliance staffing. In the current resource-constrained environment, it is easy to anticipate how
agencies will be incentivized to refuse billet allocations to contractors’ oversight, control,
management, and administrative functions, which Industry has hard-learned are essential to
minimum contract performance and necessary for exceptional performance.

Industry is proud of its long history of valuable research & development in support of
national security and fears that a WCF model will curtail those contributions. Because a WCF
model appears to incentivize its government participants to focus solely on minimizing costs
associated with cleared personnel billets, Industry is concerned that its efforts in researching
cutting-edge technologies, products, and services will be limited, particularly when speed-to-
market in support of emerging threats and government requirements is imperative. In this
manner, the proliferation of WCF models will limit innovation by making every clearance and
access determination transactional to an existing product rather than transformational to a future
requirement. If Federal agencies operating under a WCF model tie all cleared personnel billet



decisions to active government programs and contracts, cleared personnel will be unable to
devote time to related but non-contract research and development efforts that benefit the
government. Thus, Industry anticipates that the contract-driven goal of a WCF model will stunt
innovation for future programs, goods, and services.

Industry anticipates that contract- and program-specific grants of cleared personnel billets
will inhibit the staffing flexibility that has historically been a hallmark of Industry’s efficient
performance. Under a WCF model, if a cleared individual is granted a clearance or program
access within an agency, he or she may be unable to work on different programs within the same
agency due to different access requirements. Even if the programs pertain to the same technology
or subject matter, a WCF model may result in that individual permissibly contributing to only
one specific program. In this manner, the WCF removes Industry firms’ ability to flexibly staff
workforces to meet government needs and objectives.

Industry predicts significant financial uncertainties accompanying a WCF model.
Because a firm will not know how many clearances it will be granted by a Federal agency on a
given project, the forecasting of costs (and thus bids and budgets) under a WCF model will be
exceedingly difficult. Many Industry members have regulatory duties to accurately report their
finances, including legal duties to shareholders, and the forecasting difficulties inherent to a
WCF model will stymie the performance of those duties, affecting stock price and firm stability.
More financial uncertainty arises when individuals face periodic background investigation (non-
initial) requirements. While eventually potentially solvable, a significant administrative problem
is presented by the frequent circumstance in which Agency A funds an initial background
investigation of an individual who subsequently and simultaneously performs on contracts for
Agencies A, B, and C. Which agency and which WCF model will be applicable to the
subsequent background investigations?

CONCLUSION

It cannot be overstated that Industry continues to share the Federal government’s
dedication to security in the performance of classified contracts. In the post-Snowden and post-
Washington Navy Yard era, the trustworthiness of Industry’s workforce is its primary concern.
Industry applauds the government’s vigilant efforts to address the current demands on
background investigation processes.

In partnering with DoD to improve current background investigation processes, Industry
observes that current processes, while under increasing pressure, are typically providing valuable
and accurate investigatory products under structurally adequate accounting systems. While
backlogs and extended timelines are symptoms of past and some continuing funding faults,
Industry remains of the general opinion that the accounting systems and methods of current
background investigation processes are structurally adequate, especially when properly funded.



It bears noting that inspections, reviews and other government-led investigations have
shown that Industry has not abused background investigation processes by seeking more
investigations than needed. Due to consistent Federal underfunding, Industry and many segments
of the Federal workforce have been unable to predictably depend on Federal background
investigation process timelines. Industry encourages DoD to evaluate the systems necessary to
support adequate Federal background investigation processes under the current accounting
structures, and then to fund those processes on a more predictable basis.

Industry urges the DoD to reject consideration of FS and WCF models. The degree of
unpredictability and absence of guaranteed effectiveness suggest persuasively that neither model
offers meaningful reform of personnel security and background investigations processes. Both
models fail to address what is most needed: a background investigation system that provides
responsive, on-demand service of the highest quality with the fewest delays. As always, Industry
stands ready to devote its significant experience and expertise to DoD in support of the
government’s efforts and missions, including further discussions on improving the Federal
background investigation processes.
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